lesson that one learns from the entire sorry episode is the importance of thinking about the two elements together, as part of the comprehensive strategies that are available for land use regulation. In this short article, I address both the practical and constitutional sides of this issue. Part I examines two different paradigms for land use regulation. The first of these builds on the need to regulate common nuisances and provide access to common facilities, which gives relatively little discretion to public figures. The secondand current-model vests extensive powers in government planning boards and officials to restrict private land development, which in turn invites extensive use of the public use power. In essence, the culture of deference toward government zoning that originated in the Supreme Court's 1926 decision in Euclid v. Ambler Realty 3 has unfortunately done still further harm now that it has spread to the public use issues raised in Kelo.
The second portion of this paper examines the constitutional justifications for awarding extensive discretion to government officials, paying some attention to a much (2008) . Barros uses Prettyman's opinion as a foil to Justice Douglas's decision in the Supreme Court, but makes no attempt do defend any part of it on the merits, which I shall do. 5 60 Stat. 790, Ch. 7 § 5-701. 6 348 U.S. 26 (1954) .
test form any part of the analysis, and the legislative act will routinely pass muster except in rare cases of overt personal misconduct.
Let us turn first to the descriptive, and then to the normative issues.
II. The Destructive Synergies between Land Use Regulation and the Public Use Doctrine
Both at the administrative and constitutional level, it is important at the outset to realize that there is no "laissez-faire" solution to land use planning, if by that term it is meant that the state has no role whatsoever to play in regulating the behavior of land owners and occupiers. 7 Nor is this exceptional. When that term "laissez-faire" is used to describe freedom of contract, its detractors often mock the doctrine on the supposed ground that it imposes no limitations on how contracting parties may behave toward each other or to third parties. 8 But no responsible critic or advocate of the position takes that extreme view. 9 Rather, the doctrine is properly hedged in with limitations that deal first with the defects in the contracting process, which requires the extensive development of rules that deal with duress, misrepresentation, concealment, incompetence and undue influence. It also has to develop rules that deal with the imposition of external harms, both from conspiracies to commit violence or, with more difficulty, contracts in restraint of trade. Yet at the same time the full complement of rules must take exquisite care to see that any rules intended to prevent socially destructive activities are not used to suppress competition itself, which is a constant risk in the application the antitrust laws, for example.
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The same observation applies to land use regulation. Any decent system of land use law must address the wide range of externalities, both between adjacent landowners and between private and public property. All the while it is critical to distinguish between unlikely that private rights of action will provide the only solution, given the risk that some nuisance-like activities create diffuse harms to many individuals, and these public nuisances have for nearly 500 years have been subject to administrative sanctions. 11 In grappling with these issues, the success of government regulation is likely to depend on the choice of institutional arrangements, which can follow one of two paths. The first of these builds on the common law of nuisance while the second adopts a more ambitious program to advance more extensive objectives through the system of land use regulation, which go beyond the achievement of some competitive equilibrium.
Let us start with the former. The common law rules of nuisance essentially allow individual landowners to build what they please on their own property. That body of law will enjoin a wide range of physical invasions of nearby property, and on some limited occasions will restrict certain noninvasive use of property between neighbors, as in cases of lateral support. 12 Under these tests the routine private development of land can rarely be prohibited. Even restrictions on development are hard to come by except in dense neighborhoods. The key issues in these urban settings concern the public/private interfaces involving such critical issues as vehicular and pedestrian entrance and egress from property, the additional burdens that private development places on streets, parking, sewers, utility connections and other facilities. These recurrent disputes arise because of the inescapable question of whether the owner of a private facility near public property has engaged in activities that impose disproportionate burdens on the common resource.
11 See, Anon. Y.B. Mich. 27 Hen. 8, f. 27, pl. 10 (1536). Fitzherbert, J. "I agree well that each nuisance done in the King's highway is punishable in the Leet and not by an action, unless it be where one man has suffered greater hurt or inconvenience than the generality have; but he who has suffered such greater displeasure or hurt can have an action to recover the damage which he has by reason of this special hurt." The quotation only deals with interactions on public roads, but the class of public nuisances clearly cuts more broadly.
12 For a discussion of the framework, see Richard A. Epstein, Nuisance Law: Corrective Justice and its Utilitarian Constraints, 8 J. Legal Stud. 49 (1979) . Some government measures therefore have to be taken to adjust the use rights between earlier and later comers, to make sure that neither group is guilty of this practice. The solutions in question could require off-street parking for apartment houses or additional payments for hookups to key public services.
13 But these ubiquitous issues should be typically handled by intensive but low-level interactions between the property owner and the public authorities. In this regime, state administrators generally do not have to worry about nuisance issues, because few residences and businesses impose this risk, which could, should the need arise, be handled after construction is complete. The threat of injunctive relief should be so strong that there will be little or no nuisance-like behavior. I
am not aware of any modern zoning litigation in which the question of enjoining a nuisance even formed part of the discussion.
Within this traditional framework, Kelo falls into a slightly different pattern because most of the land slated for development was already in the hands of the City, having acquired it from both federal and state parties. 14 In these circumstances, the preferred approach is to sell off the land subject to the highest bidder, which insures the maximum amount of cash for all citizens. The only limitation on sale is to subject the buyer to the same planning restrictions, no more and no less, as they would have faced if the land had always been in private hands. In these circumstances, development could take place at a far more rapid pace, which would allow for the more sensible business coordination between activities within the same parcel or with other nearby facilities, a point of much importance in Kelo, as nearby towns quickly developed facilities to satisfy the very market niche that New London had hoped to reserve for itself.
The second path is the one that dominates in New London and under all too many other local governments in the United States. Here, the dominant paradigm affords extensive government discretion both in the regulation of private land and in the 13 For an example of the protection of latecomers, see State ex rel. Wood v. Consumers' Gas Trust Co., 61 N.E. 674 (Ind. 1901), (rejecting preferences to established gas customers over new arrivals to the district). " [T] here can be no such thing as priority or superiority of right among those who possess the right in common." Id. at 677.
14 The various homes in question occupied only about 2 acres of the total plot, the bulk of which was not acquired by eminent domain. The site thus "includes the presently closed United States Naval Undersea Warfare Center, which is thirty-two acres, and also the regional water pollution control facility." Kelo v. City of New London, 843 A.2d 500, 509 (Conn. 2004) disposition of public lands. The former now routinely takes the regrettable course typical of the modern administrative state. No individual landowner is allowed to build simply by showing conformity to the law of nuisance, subject to needed adjustments at the public/private interface. Modern law recognizes that the owner is the only party who can develop the parcel. Yet by the same token, it lodges in state or local officials, or both, a broad permit power to veto any construction, often in response to heavy pressure from other residents. That ability to enjoin with only the weakest showing of cause always sets up a powerful hold-up situation, which tempts the local government to exact its pound of flesh from the landowner as a condition for issuing the needed permits. It is common to find cases where local governments seek to condition the arrival of new entrants on their willingness to fund local improvements which offer extensive benefits to current residents, such as current parks and schools to which they have extensive access. 15 In dealing with these issues, there are no instances of extra charges being imposed on early arrivals. All the charges are imposed on the late comers, regardless of the relative burdens they impose on the common facilities or on the benefits received from the public improvements.
The explanation lies in a simple point of public choice theory. The early comers are all voters within the community whereas the late arrival is not. Voter self-interest is a risk that is never curtailed by public deliberation, which has the unfortunate consequence of amplifying the existing biases in the community, given what has been termed the endemic risk of discourse failure. 16 Here this failure does not result from any form of rational ignorance, whereby members of the community do not find it in their interest to learn of the relative issues at hand. 17 That response may well apply to votes on general legislation that impacts a large portion of the population. But key zoning battles often elicit excesses of participation given their highly targeted impacts. 18 In these cases, 15 See, for the futile effort to rein in these abuses, Dolan v. City of Tigard, 512 U.S. 374 (1994) . And for successful demands to allow for special charges to fund art museums chiefly benefiting existing residents, see Ehrlich v. City of Culver City, 911 P.2d 429 (Cal. 1996) . 16 deliberation often has the unhappy consequence of allowing a blocking coalition to form against the claims of outsiders who are not represented in the local political process.
The entire modern administrative process builds off the intrinsic skew in political forces to create the distinct possibility for endless amounts of confusion and delay. It also puts, as noted, greater pressure on the need for coercive government action to condemn land for various forms of development. In some cases, the interactive ironies are great. In their Supreme Court brief in Kelo, for example, Thomas Merrill and John Echeverria, insisted that the power to condemn property for development was necessary to deal with the question of urban sprawl, which could easily tax local infrastructure. 19 But the more salient point is that much of the urban sprawl develops precisely because local landowners have had little or no success in challenging a variety of local conditions or large-lot acreage decisions which help bring about the very sprawl that is so widely derided. The use of extensive government powers in both directions therefore operate in an unfortunate synergistic fashion, creating a political landscape which is ripe of all sorts of political intrigue, which in some instances could result in legal proceedings going too slowly, when landowners want to approve, and too fast when local governments decide to condemn land in order to carry out their own political schemes.
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It would be a mistake, however, to think that every set of local land use decisions follows the self-destructive path of New London, where the homes are gone, the tax base eroded, and nothing has been built in its place. 21 Local governments operate to some Nonetheless, the key feature to note about any bilateral monopoly situation is that, thankfully, no one can identify a single dominant legal strategy that all local governments will follow. As is the case with labor union officials (who enjoy a similar monopoly power under the labor acts), some local officials will adapt a risky strategy that could kill the goose that lays the golden egg. Other public officials will opt for a strategy that demands less in the individual case, but which has the long-term advantage of securing some degree of stability in interactions. Whether a local government armed with the monopoly power decides to take a high risk/high return strategy or a low risk/ low return strategy is never clear. If the first course is taken, we multiply a small chance of success by a large gain. If the second, we multiply a large chance of success by a smaller gain.
No a priori calculations determine which of the two products is the larger, and therefore no dominant strategy emerges. That said, the particular course of action in any individual case is subject to high variance. The relevant determinants include the temperament of key officials, their perceptions of the temperament and strategies of opposition parties, the composition of the various coalitions, and the (different) estimates of the four key parameters: chances of success or failure, and the gains or losses that follow from each of the many possible outcomes. It is easy to see how even rational parties could move in
Trumbull peninsula housing development, whose groundbreaking will almost certainly be postponed again." If, and when the development takes place, it will bear scant resemblance to the original plan. opposite directions, given even small differences in the actual or perceived condition of the key players and the relevant factual and legal environment.
One strong condemnation therefore of the modern system and its extensive reliance on administrative deliberation is that it multiplies strategic options, without increasing social gain. The situation in New London is not all that dissimilar to that which is found in other communities that have diverse populations, pockets of prosperity, working class neighborhoods, and decaying infrastructure. An account of it was given to me by Glenn T. Carberry, who represented Cororcan Jennison Company, the developer selected by the New London Development Corporation to execute key portions of the master plan that the City and its various agencies approved. 24 The New London township has a powerful zoning establishment, which is clearly evidenced by its own expansive statement of its zoning mission. 25 The implementation of that policy in New London is clearly less strict than it is in many exclusive towns on Long Island Sound and is about average for other communities with a similar demographic. For smallish projects that involve single parcels, it is possible to get projects through, but success depends on building relationships with public officials, and not on showing up with a site plan coupled with an immediate demand for approval. Large projects of the sort involved in
Kelo cannot get through this way as the planning commissions are ill-equipped to handle them, so that the political solution used in Kelo offers the only possible path for gaining approval. In Kelo, the design of the plan was completed before Corocoran Jennison was selected as the developer, and the large projects in which it had an interest were to be located almost entirely on a former military base that was already in government hands.
The condemnation of the houses on or near the development site was solely the decision of the NLDC, which might have, but did not adopt other proposals that could have involved, for example, tax incentives that would allow current residents to approve their own homes. As matters now stand, Corcorcan Jennison has not backed out of site development. It is currently renovating an 80,00 square foot office building on one of the development parcels. It has also received land use approvals to construct a hotel and an 80 unit rental housing project on the site. None of these projects is located on any land on which the homes were located. Those lots still remain vacant with no development plans in sight.
In my judgment, the pattern of development here is typical of that in many zoned communities, which helps explain why the public use issue looms so large. Private assembly and approval is just not possible. The urgency of the situation is most apparent in towns like New London with its flagging local economy, which is doubtless under strong pressures to adopt a condemnation strategy. No developer would take the risk, or incur the costs, of seeking the public approvals for land on a project without having an inside track, which is why the solicitation process takes place after the plan is completed.
In New London as elsewhere a restrictive zoning program, especially for large projects, for public opposition, for there are many people, including many renters, who are simply appalled on moral grounds at the thought that government can use its muscle to displace one person for the direct benefit of another. These displays of public power are not the equivalent of incarceration, but it is right for people to be concerned that local governments can by condemning the property of certain select individuals exile them from the local community while keeping all the public gains for themselves. The zoning regulations do not cut so deeply because their dominant trope is exclusion not dispossession, and exclusion of outsiders only. The referenda on this issue, to the extent that they gain traction, show a stronger support for restrictions on taking for public use than they do for limiting zoning (whose negative effects are often lodged on outsiders).
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The public outcry on Kelo was in all likelihood an uneasy amalgam of moral indignation and personal uneasiness. The inability of these two emotions to carry the day on significant legislative reforms is in part because of the built-in working advantage that long-entrenched planners have within the political powers. They will resist the imposition of any restriction on their powers, and they form a coherent group which is wellpositioned in the political process.
III. Kelo's Constitutional Morass
This general pattern of behavior of local governments before and after Kelo gives little reason to trust the political processes to get the right kind of result. There is in any political setting the inherent risk of majority rule, namely that one faction will seek to gain partisan advantage at the expense of a rival. That set of difficulties is compounded because the persons who have a stake in local government decisions often do not have anything close to equal representation or access to the political process. In these cases, the risks of judicial deference of the sort followed by the Supreme Court are great. Nor is this problem in any sense allayed by the huge level of political uproar that followed the decision. To be sure, notables such as Richard Posner have taken the view that judicial deference in this setting was defensible precisely because "the strong averse public and legislative reactions to the Kelo decision" should be viewed as justifying the court on, as 27 See, e.g., Somin, supra at 2 at 29, note 148, noting that the California and Idaho initiatives went down in defeat because the Kelo reforms were tied to controversial measures that limited government discretion in connection with regulatory takings. (2007) . The vices of the Posner opinion were numerous. Two of the most glaring are these. He first equates the decision of a Town Counsel that doubles as a zoning appeals board as that of a "legislative body" even though only a single application was at stake. See Coniston, 844 F.2d at 469, critiqued in Epstein, How to Make Due Process Disappear, at 1697. Second, he badly twists the language of Creative Environments, Inc v. Estabrook, 680 F.2d 822, 833 (1st Cir. 1982) to make it appear that it is perfectly legitimate for local governments to veto land use decisions for purely anticompetitive reasons. On the contrary, Estabrook held the exact opposite on that point, noting that it was permissible to prohibit development on the ground that it was inconsistent with the "character" of the neighborhood, which, to be sure, is a far broader standard than the restriction of common law nuisances. See Cir. 1982 ) to make it appear that it is perfectly legitimate for local governments to veto land use decisions for purely anticompetitive reasons. On the contrary, Estabrook held the exact opposite on that point, noting that it was permissible to prohibit development on the ground that it was inconsistent with the "character" of the neighborhood, which, to be sure, is a far broader standard than the restriction of common law nuisances. See Epstein, How to Make Due Process Disappear, at 1699-1700. regulations on the one hand and anticompetitive regulation on the other, even though the overlap between the two can in some cases be palpable. 31 And the outrage over the ban on school prayers or school segregation hardly shows that it would have been right to leave these issues to the political process, which would generate other protests of its own. 32 Protest can occur not only for staying out, as in Kelo, but getting in, as in the school prayer and segregation cases.
The indictment of this pragmatic effort to guess, or game, the political system rests on one simple count: It is lawless. At its root, the pragmatic objections reverse the order of constitutional interpretation by inserting a huge institutional trump card that displaces any serious discussion of any issues fairly raised by the relevant constitutional text. To be sure, no one should be in favor of a wooden literalism that ignores constitutional context, structure and tradition. But even when these are taken into account, it hardly follows that explicit constitutional guarantees should be allowed to wither away as a matter of course because deliberative institutions have to be held in awe.
In some instances, the tools of constitutional construction, like those of statutory and contract interpretation, should be used to prevent the circumvention of a basic constitutional guarantee. 33 Thus in the takings area the protection against the taking of property has to be read to cover instances where the state engages in the systematic destruction of property without taking title to it. 34 Yet by the same token, the entire realm of police power limitations on constitutional guarantees has arisen solely by judicial construction. 35 The interplay of these canons of construction does not point to a jurisprudence that denatures broad constitutional guarantees, such as the takings clause, based on an overly optimistic prodemocratic bias that is itself nowhere reflected in the Constitution . The Takings Clause says in so many words: "nor shall private property be taken for public use, without just compensation." The prohibition on taking for public use 31 "[By] thus erecting an economic barrier protecting a major local industry against competition from without the State, Madison plainly discriminates against interstate commerce. This it cannot do, even in the exercise of its unquestioned power to protect the health and safety of its people." 340 U.S. at 354 is categorical, not squishy. On this point, the Takings Clause does not say, and it could be conceivably read to mean, "nor shall private property be taken for anything that the legislature might put forward in bad faith as a conceivable public use, purpose or benefit, without just compensation."
The nub of the difficulty is this. Any constitutional system has to balance the risks of misbehavior by unelected judges against the risk of misbehavior by elected political officials. The hardest question to ask in a second-best world is which set of imperfections do we fear more, those of unelected judges or those of partisan legislatures. Without question, both risks are large and material, so that no solution on the question of relative risks can be error free. That task, therefore, requires some assessment of the performance of both institutions. So long as we have a system of judicial review that balance has to be drawn by courts. In dealing with the takings situation, the mistake of the Supreme Court was to invoke a norm of extreme deference that departs from the text of the Constitution without identifying any strong reason to trust local land use authorities whose own mission is seriously compromised by political pressures. The intervention, moreover, does not duplicate the legislative function even on the most expansive interpretation of public use. It does not allow, for example, courts to initiate any taking for an admitted public use, nor to raise the taxes in order to pay for it. These remain quintessential legislative functions. Judicial invalidation only provides a check on one form of action which leaves political bodies a second opportunity to cure the defects of its initial action.
The view of checks and balances tracks well a world view that sees flaws at every level of government, for it gives no body an exclusive and final say-so over what happens.
Strike down the plan in Kelo, and the next time round we should get a higher level of government performance.
In light of these institutional observations, there is much to criticize in the subsequent defenses of Kelo. Of course, there is little doubt that the decision is consistent with the broad language that was consciously adopted in the two earlier Supreme Court 39 Beginning in the early 1800's, Hawaiian leaders and American settlers repeatedly attempted to divide the lands of the kingdom among the crown, the chiefs, and the common people. These efforts proved largely unsuccessful, however, and the land remained in the hands of a few. In the mid-1960's, after extensive hearings, the Hawaii Legislature discovered that, while the State and Federal Governments owned almost 49% of the State's land, another 47% was in the hands of only 72 private landowners.
Midkiff, 467 U.S. at 231.
taken to allow for coordination of building efforts while those at the periphery could not be so taken. 40 In serve unspecified ambitious developments which have as yet to break ground. Deference has its costs, given the political forces that are always in play.
How then should the public use be interpreted? One constant trope in this debate is that neither Berman nor Midkiff nor Kelo represent a break from earlier decisions, all of which had repudiated the narrow and literal view that public use meant use only for the public. 43 That result is usually defended by looking at a line of cases in which takings were allowed to secure an irrigation ditch "absolutely necessary" to bring water to arid land, 44 or any aerial tram to allow the movement of ore from a mine to a railway, under a principle that required courts to exercise "great caution" by restricting the practice to "exceptional times and places." 45 The difference between these early cases and the modern trilogy should be evident. None of the early decisions involved any sort of deference to local planning decisions, and all of them involved situations where the private holdout risk was enormous, but the loss of subjective value to the landowner was negligible-the two key considerations that were instrumental in Merrill's earlier academic formulation of the public use test. 46 None of these early cases have anything to do with urban planning, let alone with the adoption of a low rational basis standard that would allow any "conceivable" rationalization to deal with a public use. The simple economics of Kelo were that the entire project involved no holdout risk and high subjective value, the opposite of the early twentieth century cases.
The Supreme Court's decision to abandon the field of public use has, as noted, opened up a veritable onslaught of different political responses on how best to cabin the use of the eminent domain power. I regard these endless machinations as a cost, not a benefit, of the system of rational basis review, for the political system has yet to come up with any coherent standard which is better than that which could be obtained by a careful constitutional analysis, which would have extended the public use language to cover not only cases where property is occupied for public use, but those in which some holdout or assembly issue calls for some public form of intervention. Yet doctrinally, would it have been possible to stick with the older view? And to that question the answer is yes, at least for those who do not have the strong Progressive mindset that good government is big government, and vice versa.
The question here is not wholly hypothetical, because there are conspicuous and important cases where the limited view of government power has held its ground. The dormant commerce clause cases mentioned above offer one prime illustration of how the process might operate. In those cases, the key test is to draw the line between competitive activities that should be allowed to go forward and hazards to health and safety that should be prevented. 47 . A similar line between the control of nuisances and the coordination of public projects could be drawn here as well. In this regard, it is instructive to look again at the last credible effort to draw this line, the opinion of Prettyman, J. in Schneider, which provoked such angst in the Supreme Court for its interventionist leanings. The key point in favor of Prettyman's approach is that he regarded this as a harm problem of how to balance interests that required some close attention to what the legislation proposed. In the end, he was willing to uphold the plan, even though the arguments that he developed should have led him in the opposite direction. But for these purposes, it is useful to run through them quickly because they reveal this feature: the discredited views on laissez-faire had much to do with the cogency of his decision. whether "taking a certain piece of property is necessary for a certain public use."
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Once he adopted this approach, he then reviewed the grounds for public intervention, taking a critical view on whether the control of "blight" counted as a reason to condemn private property. The modern argument is of course that blight counts as a form of public use that allows the state to take property. The precedents in Michigan, for example, on slum clearance were so strong that nothing in the recent Hathcock decision sought to displace them. 51 But this argument is incorrect for two important reasons. The first is that if property is blighted, then it counts as a public nuisance, which could be enjoined without paying any compensation at all. There is therefore no need to invoke the public use doctrine to deal with matters that are properly handled under the traditional police power without compensation. Indeed, the conscious equation of the police power with the public use in Midkiff by calling them "coterminous" shows a complete unawareness of the difference between the requirements to take property with compensation and the right to regulate its use without compensation.
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The second point builds on the first. If there is a public nuisance the proper remedy is to end the blight, not to take possession of the property for other uses. The usual rule on injunctive relief is that it is tailored narrowly to the risk at hand, which can be done by requiring the owner to repair the structure, or by ripping it down if he does not. But it does not require, except in the most bizarre circumstance, letting the state claim ownership of the property, given that its nuisance prevention tasks are discharged.
Prettyman did not adopt this categorical position, but he was rightly uneasy about the use of blight to take over property for urban planning, especially in dealing with the future Regulations affecting the use of property, designed to prevent the breeding and spread of disease and crime, are within the police power and, when reasonable, are clearly valid. And it seems to us that the prevention of such conditions is a public purpose which would sustain the validity of seizure by eminent domain where the seizure is necessary for the purpose. But that conclusion poses problems. Among these problems are: Is the seizure necessary to the prevention of slums? Does the proposed disposition of the property after seizure reasonably serve the purpose of prevention? . . . Why is such a drastic step by the Government necessary or appropriate to prevent a future slum on a certain parcel of land? Will the proposed disposition of the property prevent slum conditions from occurring on it? The buildings, appurtenances, etc., which constitute the slum itself are usually simply destroyed. The puzzling questions relating to slum prevention, therefore, relate more directly to the title to the land than they do to the ownership of the improvements.
53
This nuanced passage shows more sense than anything on public use written by the Supreme Court in the past 50 years or more because it represents a bona fide attempt to work out the implications of a difficult doctrine in circumstances where the trade-offs are serious. Prettyman then concluded that the 1945 Act passed muster because it served these limited ends. 54 On the question of what means could be used to achieve these ends, however, he punted, saying only:
We hold that the necessity for the seizure of the title to a parcel of real estate involves facts and judgment, that these are essentially for the administrators, and that the function of the courts is limited to determining whether the conclusions of the administrators are within reason upon the record and within the congressional delegation of authority. system itself. Prettyman should have at least looked at the question of why it was necessary to knock down sound buildings in order to control the blight created by others.
And if he had done so, I doubt that he would have sustained the decision of the planning agencies.
Conclusion:
The huge and continuing struggle over the proper interpretation of the words "for public use" as they appear in the Takings Clause offers a microcosm of many of the larger struggles over the proper reading of the doctrine. At stake is nothing less than a choice between two visions. The first of these seeks to make good on the classical conception of limited government with its strong stress on individual property rights that must be shielded against the excesses of majority votes in democratic institutions. The second of these is the modern conception of the administrative state that tends to degrade to "rational basis" status any systematic efforts to beef up the constitutional protection of property rights (and, of course, economic liberties), by choosing to rely on the complex rules for participation and decisionmaking developed in the modern administrative state.
On the general question, I make no bones of my belief that over broad ranges of its activities, especially insofar as it deals with the permitting process, the administrative state is inconsistent with the rule of law values that animate our constitutional system. 56 Our system of the division of powers is one that is built on both the respect and fear of political institutions, and cannot survive if the dread is suppressed at any point in the analysis. The current system of land use regulation is far too permissive to the uses of state power in dealing with both condemnation and regulation. And there is good reason to believe that the two are interconnected insofar as strong state restrictions on private development create greater pressures on state and local governments to offer prepackaged deals to developers who do not wish to brave the political hailstorm that is likely to come their way when they proceed on their own. Courts could therefore do much to ease the strain on the public use doctrine if they decided to extend greater 56 repstein@uchicago.edu
